ing partners of a partnership are en- 
compassed within the grant of juris- 
diction to determine partnership 
items in a partnership proceeding, 
including the “applicability of any 
penalty.” The taxpayers cited Kla- 
math Strategic Investment Fund, 
LLC, 472 F. Supp. 2d. 885, 99 
AFTR2d 2007-850 (DC Tex., 2007), 
which specifically held that “the rea- 
sonable cause exception may be con- 
sidered at the partnership-level if it 
involves actions by the managing- 
member partner.” The taxpayers also 
argued that other cases (namely, Sto- 
bie Creek and Santa Monica Pictures) 
supported their contention that 
Managing partners can assert rea- 
sonable cause defenses in partner- 
ship proceedings. 

The taxpayers then contended 
that all of the partners in the part- 
nerships were managing partners, 
thus entitling all partners to assert 
reasonable cause defenses in this 
proceeding. In support of their argu- 
ment, the taxpayers alleged that each 
partnership was a member-managed 
LLC. More specifically, they alleged 
that the governing agreement of 
each partnership vested in each in- 
dividual member, in equal shares, 
the power and authority to manage 
the business and affairs of the part- 
nership. 

rhe government, in opposing the 
taxpayer's motion, argued that indi- 


vidual partners generally may not 
assert partner-level defenses in a 
partnership proceeding. With re- 
spect to the activities of managing 
partners at the partnership level, the 
government argued that the issue of 
control of the partnership's business 
activities is an issue of fact. Specifi- 
cally, the government contended 
that, in reality, the partners did not 
have equal control over the partner- 
ship and that they were not neces- 
sarily knowledgeable of the business 
activities of the partnerships. (In 
support of its position, the govern- 
ment cited deposition testimony of 
Wendell Murphy, the tax matters 
partner and the indirect owner 
(through his single-member LLC) of 
57% of one of the LLCs under audit, 
who stated he had not heard of ei- 
ther of these two entities!) 

rhe Court of Federal Claims was 
not about to answer the question of 
who constitutes a managing-mem- 
ber partner, in what could be a case 
of first impression, solely based on 
the documents at hand. Rather, the 
court concluded that in light of the 
government's evidence, it was not 
willing to accept at face value the 
governing agreements’ characteriza- 
tion of every member partner (hav- 
ing equal control) as being a manag- 
er. Instead, the court concluded that 
a full exploration at trial of each 
partner's involvement in, and knowl- 
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edge of, the transactions governed 
by the alleged partnerships was war- 
ranted. Thus, any ruling on whether 
this court has jurisdiction to hear 
the partners’ reasonable cause de- 
fenses at the partnership level was 
deemed premature. Based on the 
aforementioned deposition testimo- 
ny of Mr. Murphy (offered by the 
government), the court found that 
there was a genuine issue of material 
fact as to the identity of the manag- 
ing-member partners, and therefore 
it denied plaintiffs’ motion. 

In our June Shop Talk column, we 
noted that this is an area ripe for fur- 
ther analysis and guidance, and that 
an IRS e-mail in response to a ques- 
tion from the field (i.e., the inquiry 
involving a limited partnership 
cannot, and should not, be expected 
to provide all the answers. The 
Court of Federal Claims in Murfam 

‘arms added no guidance other than 
effectively ruling that a managing 
partner-equivalent member of an 
LLC does not have such status solely 
by title or ownership of an LLC in- 
terest pursuant to the governing 
agreements, but rather managing- 
member classification will be decid- 
ed on a facts and circumstances ba- 
sis. If and when the court rules at 
trial on “who counts,’ it is hoped that 
such guidance will provide better fu- 
ture predictability for other cases in- 


volving member-managed LLCs. 
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